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RULI NG ON MOTI ON TO DI SM SS

The plaintiffs, Personal Financial Services, Inc. (“PFS")
and Robert Lanna, (“Lanna”) bring this suit individually, and
on behalf of all others simlarly situated, against defendant
CGeneral Mtors Acceptance Corporation (“GVAC’). The plaintiffs

allege, inter alia, that the defendant’s failure to notify

| essors of the profits it derived fromthe security deposits
for its autonobile | eases, and to pass those profits on to the
| essors, violates Section 9-207(2)(c) of the Uniform Conmerci al
Code, (the “UCC') as codified in Conn. Gen. Stat. § 42a-9-
207(2)(c), and the Connecticut Unfair Trade Practices Act
(“CUTPA”). Pursuant to Rule 12(b)(6) of the Federal Rul es of
Civil Procedure, the defendant has noved to di sm ss Counts |
and Il of the Fourth Armended C ass Action Conplaint. For the

reasons stated below, the notion is being granted.



BACKGROUND

The rel evant facts for the purposes of this notion are as
follows. Plaintiff PFS is a Connecticut corporation. Plaintiff
Lanna is the President of PFS and a Connecticut resident.

Def endant GVAC, which is part of a corporate group headed by
General Mtors Corporation, is a New York corporation which
does busi ness in Connecticut.

On Novenber 30, 1992, PFS and Lanna entered into a four-
year autonobile | ease agreenent (the “Lease”) with GVAC. In
accordance wth the | ease agreenent, the plaintiffs paid a
security deposit of $600.00 to GVAC at the outset of the Lease.

Wth respect to the security deposit, the Lease provides:

A refundabl e security deposit is part of the paynent

you nmake when you sign this Lease. Lessor will deduct

from the security deposit any anounts you owe under

this Lease and do not pay. After the end of the Lease,

Lessor will refund to you any part of the security

deposit that is left.

Lease, § 30. The plaintiffs contend that although GVAC earns
no interest on the security deposits for any of its |eases, it,
neverthel ess, “derives a financial benefit or other profits
fromthe bank(s) in which the security deposits are placed.”
Compl . 9 23. According to the plaintiffs, the financial

benefit or other profits earned by GVAC on the security
deposits are “retained by GVAC and is [sic] not credited to the

| essee in any manner.” Conpl. | 24.

Based on these allegations, the plaintiffs assert four
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clains, which include clains for violation of (1) Section 9-
207(2)(c) of the UCC, as codified in Conn. Gen. Stat. 8 42a-9-
207(2)(c), and (2) CUTPA. 1In Count | of the conplaint, the
plaintiffs seek “restitution for the benefit which accrued to
GVAC on plaintiffs’ and class nenbers’ security deposits, but
whi ch was not returned to themat the end of the | ease.”
Compl. 1 2. 1In Count Il, the plaintiffs allege that GVAC
violated CUTPA by its “failure to disclose the fact that GVAC
derived a benefit or earned other profits fromthe | essees’
security deposits and retained such anounts.” Conpl. | 44.

GVAC has noved to dism ss each of these counts on the
grounds that it fails to state a claim

1. LEGAL STANDARD

When deciding a nmotion to dismss under Rule 12(b)(6), the
court nust accept as true all factual allegations in the
conpl aint and nust draw inferences in a light nost favorable to

the plaintiff. Scheuer v. Rhodes, 416 U. S. 232, 236 (1974). A

conpl aint “should not be dism ssed for failure to state a claim
unl ess it appears beyond doubt that the plaintiff can prove no
set of facts in support of his claimwhich would entitle himto

relief.” Conley v. G bson, 355 U S. 41, 45-46 (1957). See

also H shon v. King & Spaulding, 467 U S. 69, 73 (1984). *“The
function of a notion to dismss is ‘nerely to assess the |egal

feasibility of the conplaint, not to assay the weight of the



evi dence which m ght be offered in support thereof.”” Mtych
v. May Dept. Store Co., 34 F. Supp. 2d 130, 131 (D. Conn.

1999), quoting Ryder Enerqgy Distrib. v. Merrill Lynch

Commodities, Inc., 748 F.2d 774, 779 (2d G r. 1984). “The

issue on a notion to dismss is not whether the plaintiff wll
prevail, but whether the plaintiff is entitled to offer

evidence to support his clains.” United States v. Yale New

Haven Hosp., 727 F. Supp 784, 786 (D. Conn. 1990) (citing

Scheuer, 416 U.S. at 232).

111. DI SCUSSI ON

A Count 1: Section 9-207(2)(c)

GVAC argues that Count | should be dismssed for failure
to state a clai mbecause 8§ 9-207(2)(c) of the UCC does not
apply to autonobile | ease security deposits. Conn. Gen. Stat.
8§ 42a-9-207 provides, in relevant part:

(2) Unless otherw se agreed, when collateral is in the

secured party’'s possession . . . (c) the secured party

may hold as additional security any increase or
profits, except noney, received from the coll ateral

but noney so received, unless remtted to the debtor,

shal | be applied in reduction of the secured

obligation[.]
Collateral is defined as “the property subject to a security
interest.” Conn. Gen. Stat. 8 42a-9-105(1)(c).

GVAC contends that it has no “security interest” in the
nmoney it collected fromthe plaintiffs as a security deposit

for the | eased autonobile. A security interest is defined as



“an interest in personal property . . . which secures paynent
or performance of an obligation.” Conn. Gen. Stat. 8§ 42a-1-
201(37). The plaintiffs argue that the security deposit
constitutes “personal property”, and that the purpose of the
security deposit is plainly to “secure paynent or perfornmance”
of the | essee’s obligations under the Lease.

There do not appear to be any reported decisions of
Connecticut courts addressing the applicability of Article 9 to
security deposits under autonobile |eases. A nunber of courts
in other jurisdictions have addressed the issue recently. Only
one appears to have found that the collection of a security
deposit on an autonobile | ease gives rise to a “security

agreenent” as defined in the UCC. See Dem tropoul os v. Bank

One M I waukee, N. A, 924 F. Supp. 894 (N.D. IIl. 1996)

(Dem tropoulos 1), later opinion, 953 F. Supp. 974 (N.D. II1I.

1997) (Dem tropoulos 11) (holding that the defendant’s | ease

formcreated a security interest in the plaintiff’s cash
deposit, and that UCC 9-207 therefore applied).

However, nost courts that have considered the issue have
found that the UCC does not apply to security deposits retained

in connection with autonobile | eases. See, e.q., Rosen v.

Pri nus Autonmotive Fin. Servs., Inc., 618 NW 2d 606, 607

(Mnn. C. App. 2000) (holding that “an autonobile dealer’s
recei pt of a security deposit in a commercial |easing
transaction creates a debtor-creditor relationship” between the
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parties and UCC § 9-207 does not apply); Dolan v. General

Mot ors Acceptance Corp., 739 NE. 2d 848, 672 (Chio C. App.

2000) (holding that “a security deposit does not create a

security interest”); Yeager v. GVAC, 719 So.2d 210, 213 (Al a.

1998) (holding that if no intent to create a security interest
in a security deposit under an autonobile | ease is
“specifically expressed in the agreenent, then no security

interest is created”); Werbowsky v. Ford Mtor Credit Co., No.

Cv. 1876(JSM, 1998 W. 159051 (S.D.N. Y. April 1, 1998) (“uUcC
8 9-207 does not apply to [autonpbile] |ease deposits”);

Wskup v. Liberty Buick Co., 953 F. Supp. 958, 973 (N.D. III.

1997); Steinnetz v. Toyota Mdtor Credit Corp., 963 F. Supp

1294, 1304 (E.D.N.Y. 1997).

Two factors are significant in analyzing whether the
security deposit nmade by the plaintiffs under the Lease, which
is governed by Connecticut |law, conmes within the scope of the
UCC. the state statutory framework, and the | anguage enpl oyed
in the Lease itself. Consideration of each of these factors
supports the conclusion that the security deposit at issue here
is not subject to the UCC

i Connecticut Statutes

Unl i ke sone states, Connecticut has enacted no statute

dealing specifically wth autonobile | eases. Therefore, there

IS no question in this case of whether a nore specific | aw



ought to trunp the general provisions of the UCC, as was true
in cases brought under New York and Illinois law. See, e.q.,
W skup, 953 F. Supp. 958; Steinnetz, 963 F. Supp. 1294.
However, Connecticut has enacted nunerous statutes addressing
the treatnment of security deposits in other situations, and in
particular the matter of interest to be paid on security
deposits. See, e.qg., Conn. CGen. Stat. 8§ 47a-22a (requiring the
state to return security deposits paid by residents of senior
citizen public housing with interest of 5% per annum; Conn.
Gen. Stat. 8§ 19a-551 (requiring nursing homes to pay interest
of 5¥%6 on any security deposit nmade by a patient); Conn. GCen.
Stat. 8 16-262j(c) (requiring utility conpanies to pay interest
on security deposits at a variable rate determ ned by a set
formula); Conn. Gen. Stat. 8 47a-21(i) (requiring residential
| andl ords to pay interest on security deposits nmade by tenants
at a variable rate determned by a set formula). Cdearly, the
Connecticut state |egislature knows how to enact |aws requiring
paynment of interest on security deposits; yet it has chosen not
to enact any such law with respect to security deposits nmade in
connection wth autonobile |eases.

“Absent nore specific legislative regulation, and given
t he wei ght of common | aw and scholarly conment, a | essee
mai ntai ns only an expectation that his security deposit is a

debt that will be repaid.” State v. Larson, 605 NW 2d 706,

712 (M nn. 2000). Although there do not appear to be any
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Connecti cut decisions addressing the treatnent of security
deposits at common | aw, New York precedent al so indicates that
at common | aw security deposits on | eases were not construed to
Ccreate a security interest on the part of the lessor in the

deposit. See, e.q., Mendelson-Silvernman, Inc. v. Malco Trading

Corp., 260 N.Y.S. 881 (NY. Sup. C. 1932); Levinson v.

Shapiro, 263 N.Y.S. 585 (N. Y. Sup. &. 1933) (holding that a
security deposit is in essence a “loan by the | essee to the
| essor, to be returned to the latter, either by applying the
anount so deposited on the rent . . . [or in] satisfaction of
clainms for damages from breaches of other covenants . . . or by
repaying, at the end of the term the anount deposited”’).
ii. The Lease Language

Since there is no state statute directly applicable, the
court looks to the plain | anguage of the | ease agreenent.
Three points are significant in evaluating this |anguage.

First, there is the question of the intent of the parties.
In order to create a security agreenent that is governed by
Article 9 of the UCC, the parties nust, as the term suggests,
agree to do so. See Conn. CGen. Stat. 8 42a-9-102 (“this
article applies . . . to any transaction . . . which is
intended to create a security interest in personal property”);
UCC § 9-102, Comment 1 (“the principal test whether a

transacti on cones under this Article is: is the transaction



intended to have effect as security?”). Here there is no
indication in the | anguage of the Lease of any intention to
enter into a security agreenent.

Second, there is the question of whether the Lease
provi si on governing the security deposit concerns a “pledge” --
in which case the UCC would apply -- or a “paynent”. Article 9
covers “security interests created by contract including
pl edge.” Conn. Gen. Stat. 8§ 42a-9-102(2). A pledge is a
“bai | ment or other deposit of personal property to a creditor
as security for a debt or obligation.” Black’s Law Dictionary,
1175 (7th ed. 1999). A “paynent”, on the other hand, is the
“performance of an obligation, usually by the delivery of
nmoney.” Black’s Law Dictionary, 1150 (7th ed. 1999).

The pl ain | anguage of the Lease provides that the
“security deposit is part of the paynent you nmake” at the
i nception of the Lease. Conpl. Ex. A, 9§ 30 (enphasis added).
This security deposit can accurately be described, then, as an
“advance paynent”, which is defined by Black’ s as “paynent made
in anticipation of a contingent or fixed future liability or
obligation.” Black’'s Law Dictionary, 1150 (7th ed. 1999). In
this case, the paynent -- called a security deposit -- is nmade
in anticipation of the contingent liability that would arise
should the | essee fail to pay an anobunt it owes under the

Lease. If the liability never materializes, the prepaynent



Wil be returned to the |l essee. This plain |anguage approach
is in accord wwth “the common-law principle that a security
deposit creates only a debt.” Dolan, 739 N E. 2d at 672.

Third, the |anguage of the Lease indicates that any
anounts owed to the | essor under the Lease, but only any such
anounts, are to be “set-off” against the lessor’s obligation to
refund the security deposit. Under the Lease terns, GVAC has
the right to deduct, when it refunds the security deposit, only
any anounts the | essee owes under the Lease; the bal ance of the
security deposit will be returned to the |lessee. A set-off is
defined as a “debtor’s right to reduce the anount of a debt by
any sumthe creditor owes the debtor”. Black’s Law Dictionary,
1377 (7th ed. 1999) (enphasis added). Thus, the Lease in this
case includes a contractual limtation on the lessor’s right of
set-off. The | essee essentially |oans the anmount of the
security deposit to the lessor for the duration of the Lease,
and under the terns of the Lease, the lessor’s right of set-off
islimted. This neans that in the context of this
rel ationship, the lessor is the debtor and the | essee is the
creditor. This is inconsistent with viewing the | essor as
hol ding a security interest in the security deposit, since
security interests are held by creditors, not debtors.

Moreover, 8 9-102 states that Article 9 applies to secured

transactions in general, but not to “excluded transactions”,
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which are enunerated in § 9-104. Section 9-104 states that
Article 9 “does not apply . . . (i) to any right of set-off”.
Conn. Gen. Stat. 8 42a-9-104(i). Therefore, even if a security
deposit could be construed as in sone sense giving rise to a
transaction that would fall wthin the scope of Article 9,
since the effect of the security deposit is to provide a right
of set-off, Article 9 does not apply.

Accordingly, the court concludes that the plaintiff’s
conpl ai nt does not allege facts sufficient to create a claim
under 8 9-207(2)(c) of the UCC, and the defendant’s notion to
di sm ss Count | should be granted.

B. Count 11- CUTPA

The plaintiffs allege that GVAC “vi ol ated CUTPA with
respect to plaintiffs . . . by its failure to disclose the fact
that it derived a benefit or other profits fromthe | essees’
security deposits and retained such anounts.” Conpl. | 44.

In determ ning whether a particular act or practice of
trade violates CUTPA, the Connecticut courts have adopted the
“cigarette rule” pronul gated by the Federal Trade Conm ssi on.

See Jacbos v. Heal ey Ford-Subaru, Inc., 231 Conn. 707, 725, 652

A 2d 505 (1995). The Connecticut Suprenme Court has held that in
applying the cigarette rule to a CUTPA claim the court nust
determ ne

(1) whether the practice, w thout necessarily having
been previously considered unlawful, offends public
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policy as it has been established by statutes, the
comon | aw, or otherw se- whether, in other words, it
is within at |east the penunbra of sone comon | aw,
statutory, or other established concept of unfairness;
(2) whether it is immoral, unethical, oppressive, or
unscrupul ous; [and] (3) whether it causes substanti al
injury to consuners

All three criteria do not need to be satisfied to
support a finding of unfairness. A practice may be
unfair because of the degree to which it neets one of

the criteria or because to a | esser extent it neets al

t hr ee.

ld., 625 A .2d at 505-6 (internal citations omtted).

As to the first prong of the rule, i.e. that the behavior
of fends public policy, the court finds that the allegations,
even if proved, would not support a finding that CUTPA was
viol ated. The federal Consuner Leasing Act (“CLA"), 42 U S.C. 8§
1667a, sets out requirenents for disclosure of terns of certain

| eases of personal property, including autonobiles. See, e.q.,

Lundqui st v. Sec. Pac. Auto. Fin. Serv. Corp., 993 F.2d 11 (2d

Cr. 1993). The CLA requires extensive disclosure, but it does
not require any disclosure of interest or other financial
benefits earned as a result of the holding of security

deposits. See Wskup, 953 F. Supp. at 964-65; Lawson v. Bank

One, Lexington, N. A, 35 F. Supp. 2d 961, 966 (E.D. Ky. 1997);

Gaydos v. Huntington Nat’'l Bank, 941 F. Supp. 669, 675 (N. D

Chio 1996). Therefore, the failure to disclose financial
benefits earned fromthe retention of security deposits does

not violate public policy, at least as that policy is enbodied
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in the CLA

As to the second prong of the rule, i.e. that the behavior
be “immoral, unethical, oppressive, or unscrupul ous”, the court
finds that the allegations in the conplaint do not support a
finding that CUTPA has been violated. The plaintiffs allege
that the defendant “violated CUTPA with respect to plaintiffs

by its failure to disclose the fact that it derived a
benefit or other profits fromthe | essees’ security deposits
and retained such anmounts.” Conpl. ¥ 44. Wile it is true
that the defendant coul d have reveal ed nore about the possible
benefits it would receive by virtue of holding the plaintiffs’
deposits, the court does not conclude that its failure to do so
constitutes “imoral, unethical, oppressive or unscrupul ous
behavior”. The fact is, any tine one party is given control
over noney by another party for any period of tinme, there is a
i kelihood that the party in possession will be better off --
in sone way -- as a result. Failing to disclose this rather
obvious fact to the plaintiffs, and failing to pay over to them
a vaguely defined and hard to quantify benefit, is not the sort
of “unscrupul ous” business practice that CUTPA was intended to
addr ess.

The Connecticut Appellate Court has considered the
guestion of whether the failure to return a security deposit

with interest violates the statute. In Tarka v. Filipovic, 694

-13-



A 2d 824, 829 (Conn. App. 1997), the court concluded that the
defendants’ conduct in failing to pay interest on a security
deposit “did not rise to the level of unscrupul ous, oppressive,
i moral or causing substantial injury and, therefore, did not
constitute a violation of CUTPA.” This was true even though in
t hat case the defendants al so were found to have turned off the
tenant’s electricity without justification and to have
intentionally caused the plaintiff enotional distress by taking
fromher apartnent and publicly rel easing notes regarding her
psychiatric care. See id. at 829.1

As to the third prong of the rule, i.e. that substantial
injury to consunmers has been caused, the court finds that the
all egations in the conplaint do not support a finding that
CUTPA has been viol at ed.

In discussing the third criterion, the federal trade

comm ssion has stated: 'The independent nature of the

consuner injury criterion does not nean that every
consuner injury is legally "unfair," however. To

! Al though some decisions of the Superior Court have found
| andl ords in violation of CUTPA under simlar circunstances,
the reasoning in those decisions appears to hinge on two
i ssues: the repeated nature of the defendants’ conduct, and the
fact that in failing to return the security deposit, the
def endants were in violation of public policy as enbodied in a
duly enacted state statute. See, e.qg, Costin v. Collins, No.
Cv 930370818, 1998 W. 166035 at *5 (Conn. Super., March 27,
1998) (“Defendant’s practice in handling the security deposit
of plaintiffs and, admttedly, others blatantly offended public
policy as that policy is reflected” in state statute); Littas
v. Burrows, No. CV 93092710, 1996 WL 697979 (Conn. Super., Nov.
27, 1996) (“failure to conply with the security deposit statute
in multiple violations may anount to a violation of CUTPA").
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justify a finding of unfairness the injury nust satisfy
three tests. It nmust be substantial; it nust not be
out wei ghed by any countervailing benefits to consuners
or conpetition that the practice produces; and it nust
be an injury that consuners thenselves could not
reasonably have avoi ded."

A-G Foods, Inc. v. Pepperidge Farm Inc., 579 A 2d 69, 77

(Conn. 1990) (internal citations omtted). Count Il alleges
that the defendant “violated CUTPA . . . by its failure to
di sclose the fact that it derived a benefit or other profits
fromthe | essees’ security deposits and retained such anounts.”
Compl. 9§ 44. Wile it is arguable that one may reasonably
infer fromthe totality of the allegations in the conplaint
that any injury to consuners was not outwei ghed by
countervailing benefits to them and that any injury to
consuners was one they could not have reasonably avoi ded, there
IS no basis for a reasonable inference that any injury to
consuners was substantial. The gravanen of this claimis the
defendant’s failure to disclose. The harmthat could have been
caused by non-disclosure is speculative at best, and in any
event falls far short of being substantial.

Because the court finds that the plaintiff’s conplaint doe
not allege facts sufficient to give rise to a clai munder
CUTPA, the defendant’s notion to dismss Count Il is being

gr ant ed.

I11. CONCLUSI ON
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For the foregoing reasons, the defendant’s notion to
dismss Counts | and Il of the Conplaint is hereby GRANTED

It is so ordered.

Dated this 28th day of Septenber, 2001, at Hartford,

Connecti cut.

Alvin W Thonpson
United States District Judge
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